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DETAILED ACTION 

Acknowledgment is made of tlie receipt and entry of the amendment filed on July 
22, 2005. and the cancellation of Claim 4. 

The text of those sections of Title 35 U.S. Code not included in this action can be 
found in a prior Office action. 

Election/Restriction 

This application contains Claims 1 , 2 and 9-31 drawn to an invention nonelected 
without traverse on January 21, 2005. A complete reply to the final rejection must 
include cancellation of nonelected claims or other appropriate action (37 CFR 1 .144) 
SeeMPEP§821.01. 

Claims 3 and 5-8 are under examination. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claim 3, and 5-8 are rejected under 35 U.S.C. § 1 12, first paragraph, as failing to 
provide prior support or antecedent basis for the language "administering to a subject a 
dietary supplement comprising a nutritionally effective amount of at least two 
saccharides"; and the language "wherein prior to administration, oligomeric and 
polymeric forms of the at least two saccharides are predigested into a mixture of 
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monosaccharides and oligosaccharides" in Claim 3. Newly applied as necessitated by 
amendment. 

The claims as set forth in the amendment filed on July 22. 2005 
now recite a "A method for producing correctly structured and properly glycoproteins 
and/or glycolipids in a human comprising administering to a subject a dietary 
supplement comprising a nutritionally effective amount of at least two saccharides 
selected from the group consisting of galactose, glucose, mannose, N-acetyl neuraminic 
acid, fucose, N-acetylgalactosamine, N-acetylglucosamine, xylose, arabinose, 
glucuronic acid, galacturonic acid, iduronic acid, arabinogalactan, acetylated mannose, 
glucosamine and galactosamine, wherein prior to administration, oligomeric and 
polymeric forms of the at least two saccharides are predigested into a mixture of 
monosaccharides and oligosaccharides". However, the specification as originally filed 
provides only for a method for administering to a subject a dietary supplement 
comprising a nutritionally effective amount of at least one saccharide to provide the 
claim-designated functional effect producing correctly structured and property 
glycoproteins and/or glycolipids in a human. For example, as set forth in [0029] of 
Patent Application Publication 2004/0171583 A1 of the present application, it is clear 
from the specification that Applicant intended to include and not to exclude a method 
for producing correctly structure and properly functioning glycoproteins and/or 
glycolipids in a human comprising administering to a subject a dietary 
supplement comprising a nutritionally effective amount of at least one saccharide 
in monomeric, oligomeric or polymeric and derivatized or underlvatized form 
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selected from a claim-designated group of saccharides. Thus, the original concept 
of the invention has been narrowed to encompass a method for producing correctly 
structure and properly functioning glycoproteins and/or glycolipids in a human 
comprising administering to a subject a dietary supplement comprising a nutritionally 
effective amount of at least two saccharides, wherein the oligomeric of polymeric forms 
of the at least two saccharides are predigested into a mixture of monosaccharides and 
oligosaccharides without any support or evidence to support the exclusion of a method 
for providing the claim-designated health promoting functional effect in a human 
comprising the administration of a dietary supplement comprising at least one 
saccharide or only one saccharide, as originally filed in the as-filed specification. This is 
a matter of written description, not a question of what one of skill in the art would or 
would not have known. The material within the four corners of the as-filed specification 
must lead to the generic concept. If it does not, the material is new matter. 
Declarations and new references cannot demonstrate the possession of a concept after 
the fact. Thus, the insertion of the above mentioned claim limitation is considered to be 
the insertion of new matter for the above reasons. 

As the above-mentioned claim limitations could not be found in the present 
specification, the recitation of the claim limitation is deemed new matter; and, therefore 
it must be omitted from the claim language, unless Applicant can particulariy point to the 
specification for literal support. 



Application/Control Number: 10/797,344 Page 5 

Art Unit: 1655 

Claims 5, as amended, and Claims 6-8 is/are rejected under 35 U.S.C. 1 12, 
second paragraph, as being indefinite for failing to particularly point out and distinctly 
claim the subject matter which applicant regards as the invention. Newly applied as 
necessitated by amendment. 

Claim 5 recites the limitation "the saccaharides" in lines 1 to 2. There is a lack of 
clear antecedent basis for this limitation in the claim. 

The metes and bounds of Claim 5 are rendered vague and Indefinite by the 
phase, "wherein the saccharides are predigested", because it is unclear as to what 
saccharides Applicant is referring to. Does Applicant mean that the at least two 
saccharides are predigested? Or, does Applicant mean that the oligomeric or polymeric 
forms of the at least two saccharides are predigested? The lack of clarity renders the 
claim ambiguous. 

All other cited claims depend directly or indirectly from rejected claims and are, 
therefore, also, rejected under U.S.C. 112, second paragraph for the reasons set forth 
above. 



Claim Rejections - 35 USC § 102 

Claim 3, as amended, is rejected under 35 U.S.C. 102(b) as being anticipated by 
Kovacs (A*). Newly applied as amended. 

Applicant claims a method for producing correctly structured and properly 
glycoproteins and/or glycolipids in a human comprising administering to a subject a 
dietary supplement comprising a nutritionally effective amount of at least two 
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saccharides selected from the group consisting of galactose, glucose, mannose, N- 
acetylneuraminic acid, fucose, N-acetylgalactosamine, N-acetylglucosamine, xylose, 
arabinose, glucuronic acid, galacturonic add, iduronic add, arabinogalactan, acetylated 
mannose, glucosamine and galactosamine, wherein prior to administration, oligomeric 
and polymeric forms of the at least two saccharides are predigested into a mixture of 
monosaccharides and oligosaccharides. 

Kovacs teaches a method of administering an effective amount of a dietary 
supplement comprising dehydrated mung bean sprout and beta-glucan enriched oat 
groat, wherein the composition comprises at least two saccharides. For instance, in 
Column 4, line 52 to Column 5, line 45, Kovacs teaches that the beta-glucan enriched 
concentrate of the oat groat contained therein the mung bean sprout and beta-glucan 
enriched oat groat mixture comprised glucose, xylose and mannose. Kovacs does not 
expressly teach the method of administering the dietary supplement as a method for 
producing correctly structured and properiy functioning glycoproteins and/or glycolipids 
in a human. However, the method taught by Kovacs comprises the administration of 
the same ingredients instantly taught by Applicant and provides the beneficial functional 
effect for improving mammalian health and retarding the loss of muscle tissue in 
patients who are dieting and losing weight, which is indicative of improved cellular 
function in a human; and, thereby an indicator for the production of correctly structured 
and properiy functioning glycoproteins and/or glycolipids, as instantly disdosed by 
Applicant in the present specification at [0062] and Table 4 in Column 9. Therefore, the 
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claimed beneficial functional effect is inherent to the method of administering the dietary 
supplement to humans taught by Kovacs. 

The reference anticipates the claimed subject matter. 

No claims are allowed. 

Conclusion 

Applicant's amendment necessitated the new grounds of rejection presented In 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michele Flood whose telephone number is 571-272- 
0964, The examiner can normally be reached on 7:00 am - 3:30 pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Bruce Campell can be reached on 571-272-0974. The fax phone number 
for the organization \fvhere this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR, 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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